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Employment Law Newsletter 
August 2016 
 
Reasonable care has been taken when preparing this newsletter. Please note 
that the content of this newsletter is for information only and is not intended to 
be construed as legal advice and should not be treated as a substitute for 
specific advice. Kirsty Craig Associates does not accept any responsibility for 
errors or omissions and for any third party content to which this newsletter 
refers. 
 
 
1. New guidance for employers on e-cigarettes 
 
Public Health England has published new guidance 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/53458
6/PHE-advice-on-use-of-e-cigarettes-in-public-places-and-workplaces.PDF on the 
use of e-cigarettes in public places and workplaces.   
 
It recommends that employers: 
 
§ Make clear the distinction between vaping and smoking 
§ Ensure that policies are informed by the evidence on health risks to bystanders. It 

says that the evidence of harm from second hand exposure is not sufficient to 
justify the prohibition of e-cigarettes, e-cigarette use is not covered by smokefree 
legislation and should not routinely be included in a smokefree policy, the 
interests of individuals with asthma and other respiratory conditions should be 
taken into account  

§ Identify and manage risks of uptake by children and young people, for example by 
not allowing adults to vape in view of them  

§ Support smokers to stop smoking and stay smokefree, for example by not 
requiring vapers to use the same space as smokers  

§ Support compliance with smokefree law and policies 
§ Keep policies under regular review to take account of developments in the 

evidence base and changes in the regulatory environment 
 
 
2. Acas Code only applies where there is ‘culpable conduct’ 
 
The Employment Appeal Tribunal has confirmed that the Acas Code of Practice on 
Disciplinary and Grievance Procedures does not apply to a dismissal for ill health 
where there is no suggestion of poor performance as the Code only applies where 
there is ‘culpable conduct’. 
 
What does this mean? 
‘Culpable conduct’ is misconduct or poor performance that requires either correction 
or punishment. 
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In cases where ill health leads to a failure to comply with sickness absence 
procedures or where there is an allegation that the ill health is not genuine, the Code 
would apply because there would be alleged culpable conduct on the employee's 
part.  
 
However, where there is no suggestion that an employee has breached their 
employer’s rules giving rise to a disciplinary situation there is no need for the 
employer to follow the Code. 
 
What should employers do? 
Employers should always take specific legal advice before embarking on disciplinary 
or capability proceedings. 
Case reference: Holmes v Qinetiq Limited 
 
 
3. Dismissal following whistle-blowing was unfair 
 
The Employment Appeal Tribunal has held that the decision by HR, who were not in 
possession of the true facts, to dismiss an employee, who had been subjected to a 
detriment for making protected disclosures was automatically unfair.  
 
In this case the employee’s line manager was set ‘up a paper trail which set her to fail’ 
which lead to her dismissal by HR on grounds of capability. The manager also lied to 
HR about the disclosures made by the employee.  
 
What does this mean? 
A decision of a person made in ignorance of the true facts whose decision is 
manipulated by someone in a managerial position responsible for an employee, who 
is in possession of the true facts, can be attributed to the employer of both of them.  
 
What should employers do? 
HR managers should always carry out thorough investigation where whistleblowing is 
an issue and be careful not to automatically take an employee’s line manager at their 
word. 
Case reference: Royal Mail Group Limited v Jhuti 
 
4. Discrimination does not necessarily mean that dismissal is unfair 
 
The Employment Appeal Tribunal has held that dismissal for a discriminatory reason 
is not necessarily unfair in a case where a tribunal, having dismissed a discrimination 
claim, had failed to consider the employee’s unfair dismissal claim.  
 
What does this mean? 
Dismissal for a discriminatory reason is not necessarily unfair; whether it is or not 
depends on application of the tests in section 98 of the Employment Rights Act 1996, 
which are different from the tests applicable to claims under the Equality Act 2010. 
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The unfair dismissal claim has been remitted for reconsideration by the tribunal. It will 
also have to reconsider whether there were reasonable adjustments the employer 
should have made and whether dismissal was a proportionate means of achieving the 
legitimate aim of having an effective workforce or whether she should have been 
redeployed by way of a reasonable adjustment to her work because a subsequent 
judgment given by the Court of Appeal has casted doubt on the tribunal’s decision to 
dismiss the discrimination claim. 
 
 
What should employers do? 
Employers should always take specific legal advice before commencing disciplinary 
proceedings particularly against an employee who has a protected characteristic. 
Case reference: Perratt v The City of Cardiff Council 
 
 
5. Dismissal of disabled employee was discriminatory and unfair 
 
The Employment Appeal Tribunal has held that an tribunal was entitled to find that 
performance review and dismissal of the employee were discriminatory and unfair 
because the employer had not made reasonable adjustments which had a chance of 
allowing the employee to achieve acceptable performance in her work.  
 
What does this mean? 
The dismissal was discriminatory and unfair because recommendations for 
adjustments to her work had been made and the employer had treated her 
unfavourably by subjecting her to performance reviews before they had made the 
adjustments and finally dismissed her before they had been fully implemented.  
 
The technical aids, which had been recommended, were not provided within the time 
recommended and no more than 20 hours of specialist training was provided, 
whereas 40 hours had been recommended. 
 
What should employers do? 
If adjustments have been recommended for a disabled worker they should be 
implemented where it is reasonable to do so. The worker should then be given 
adequate time to improve before capability proceedings are started. 
 
Case reference: South Staffordshire & Shropshire Healthcare NHS Foundation Trust 
v Billingsley 
 
 
6. Discrimination claim can be brought against work placement provider in a 
tribunal 
 
The Court of Appeal has held that a university student could bring a discrimination 
claim against a work placement provider in an employment tribunal. 
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What does this mean? 
A discrimination claim can be brought in the employment tribunal directly against the 
provider of a work placement where the individual has suffered discrimination by the 
provider during the placement.  
 
The county court, however, remains the appropriate forum for a claim against a 
university in connection with the discriminatory provision of training or a work 
placement.  
 
What should employers do? 
Employers who are faced with a claim whether in a tribunal or a court should take 
specific legal advice. 
 
Case reference: Blackwood v Birmingham & Solihull Mental Health NHS Foundation 
Trust 
 
 
7. Unfair constructive dismissal where grievances were dismissed 
 
The Employment Appeal Tribunal has held that an employee was constructively 
unfairly dismissed when she resigned after grievances over a reduction in her shifts 
and pregnancy related grievances were dismissed. 
 
What does this mean? 
The Employment Appeal Tribunal said that on the facts there was no other decision to 
which a reasonable tribunal, properly directed itself in law, could have come. 
 
What should employers do? 
Employers should handle grievances in accordance with their grievances policy and 
should be careful not to discriminate against pregnant workers. 
Case reference: Nicholson v Hazel House Nursing Home Limited 
 
 
8. Newspaper can report on employment claim against Sir Elton John 
 
The Employment Appeal Tribunal has upheld an order discharging a Restricted 
Reporting Order (RRO) obtained during the course of proceedings brought by an 
employee of Sir Elton John claiming unfair dismissal and sex discrimination and which 
included allegations of sexual misconduct. 
 
What does this mean? 
The Employment Appeal Tribunal said that the tribunal had the jurisdiction to consider 
the RRO notwithstanding the fact that the claims had been withdrawn on settlement. 
It also said that the RRO did not expire automatically upon withdrawal of the claim. In 
this case there was no error of law or principle in the balancing exercise conducted by 
the tribunal and, therefore, there was no reason to interfere with the tribunal’s 
conclusion that the privacy orders should be revoked. 
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What should employers do? 
Employers involved in high profile cases, the reporting of which could be damaging to 
their business, would be wise to consider the possibility of settlement as early as 
possible and ensure that any settlement reached is accompanied by confidentiality 
provisions. 
Case reference: Fallows and others v News Group Newspapers Limited 
 

For further information please email us now or call us on 0843 504 4652. 

	


